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Summary

The poor quality of land title records in India is a significant impediment for growth and urbaniza-
tion. Bad land title records result in excessive litigation, property disputes, and cases of fraud. This in
turn affects the cost and certainty of transactions that involve land and real estate. While the Indian
government has been operating a land record modernization program for over a decade, progress has
been slow. This paper accordingly proposes that land title insurance be encouraged to reduce losses in
land transactions. Title insurance will also provide buyers of land and real estate a mechanism for

mitigating the risks that arise from such transactions.

Insurance products cannot be launched in India without prior registration with the insurance regula-
tor, the Insurance Regulatory and Development Authority of India (IRDAI). So far, IRDAIT has
registered some title insurance products, and it is now in the process of developing a general regula-
tory framework for the product. Once in place, this regulatory framework will determine the devel-
opment of the title insurance market and consequently its ability to solve issues related to land
transactions. Therefore, it is important that the regulatory framework adopted be suitably tailored to
the unique characteristics of land title insurance as a product. In addition, the regulatory framework

must give due regard to the incipient nature of the market in India.

While title insurance is a new product in India, it is widely used in the United States. India’s regula-
tory framework can therefore be better informed by an examination of title insurance regulation in
the United States. This is especially so given that insurance in the United States is determined at the
state level, so different states follow different models of regulation. This diversity provides an oppor-

tunity to better understand how title insurance should be regulated given the local environment.

This paper accordingly analyzes the nature of title insurance that makes it different from other kinds
of insurance and identifies specific aspects of the title insurance business that are generally regulated.
This analysis highlights the following issues that merit some thinking on regulatory approaches:

1. Pricing of title insurance and the regulation of rates
2. 'The financial soundness of title insurance businesses
3. 'The relationship between title insurance companies and their agents who deal directly

with clients.

An analysis of regulation in the United States reveals that while all states agree on these being the
most important aspects of regulation, they adopt varying approaches to address these issues. Many
states for example, regulate rates of insurance policies to be filed with the state while others explicitly

prescribe the rates to be followed. Similarly, all states require title insurance firms to keep financial

CARNEGIE INDIA | 1



reserves as a safety measure in case an insurance company becomes insolvent. However, states vary

on the exact nature of these requirements.

This paper applies this analysis to the Indian context and finds that regulation in India needs to take
account of some distinguishing features of the Indian market. These include the incipient nature of

title insurance in India and the lack of adequate information for effective regulation on some aspects.
Some other features are the specific legal framework for land titles and the poor state of land records

in many parts of the country.

Accordingly, this paper proposes that the proposed regulatory framework should follow a light
regulatory approach toward title insurance. Title insurance rates should not be regulated before the
market develops. The focus should instead be on ensuring that title insurers treat consumers fairly
and with due diligence. Second, IRDAI will have to grapple with the financial risks peculiar to the
Indian insurance market. This is because while U.S. title insurers provide only one product (mono-
line insurance), existing Indian general insurers will provide title insurance. This is likely to cause the
risks from one line of insurance to spill over into title insurance. Third, it is too early to think of the
specific harms that title insurance agents can cause to consumers that are different from other kinds
of insurance. Therefore, there should not be additional regulatory requirements on insurance compa-

nies and their agents with respect to their dealings with consumers.



Introduction

Land titles document the ownership of land or immovable property. Land title records are often
inaccurate or defective due to administrative gaps. Because of these defects, inaccurate land titles
misrepresent the actual nature of property rights being transferred in a transaction, creating a poten-
tial for subsequent losses. This adversely affects the use of land for activities like agriculture, housing,
and industrial development. It also affects the use of land as collateral for credit. Title insurance helps
protect land title holders (property owners) from the losses caused by such defects.

Title insurance is a promise to indemnify an insured person if such person suffers a loss due to an
error or defect in the title that was not captured while the insurance company was making a determi-
nation about the land title. While India suffers from a problem of poor land records, title insurance

is still a nascent industry in the country.

The accuracy and accessibility of land title records are a critical component of India’s ability to
transition to a middle-income country. Some estimate that property-related litigation makes up a
significant majority of ongoing litigation in India.! India scores low on the ability to enforce
contracts, making property transactions costly and risky. The risk of defective titles in property

transactions is therefore an important constraint to achieving higher growth and prosperity in
India.

The Indian government has been cognizant of this issue for at least two decades. In 1995, it initiated
the National Land Records Modernization Program (now called Digital India Land Records Mod-
ernization Program, or DI-LRMP) to improve the quality of land records across the country.? Pro-
gress in implementing the program, however, has been slow.? In this context, land title insurance is
an alternative, market-based mechanism for improving land titles and accelerating India’s economic

transition.*

The market for title insurance is currently constrained by regulatory and administrative bottlenecks.
To address some of these bottlenecks, this paper examines the regulatory frameworks for title insur-

ance in the United States. Title insurance originated in the United States and continues to be widely
used there. The evolution of the U.S. title insurance market as well as its regulation can therefore

provide important insights for title insurance regulation in India.

This paper proposes a regulatory framework for title insurance in India that is based on an evaluation
of U.S. title insurance regulations. First, this paper explains the nature and characteristics of title
insurance as a product for indemnifying land titles. It identifies issues that regulations should seek to

address in title insurance markets. Second, it provides an overview of the regulatory requirements of
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title insurance in different states of the United States. Third, it analyzes the commonalities and
differences in title insurance regulation in the United States and their relevance for similar regulatory
requirements in India. Finally, it concludes by developing a simple heuristic framework for evaluating
the relevance of U.S. title insurance regulation for India. In addition, it proposes a framework for

thinking about regulatory requirements for title insurance in India.

Title insurance indemnifies the land title holder (for example, the owner, mortgagee, or lessee)
against any loss that may result from defects in a title that were not discovered at the time of
the transaction. For example, a buyer purchases a residential property but is unaware that it has
been earmarked for demolition by the municipal authorities. The loss due to this defect can then
be indemnified through title insurance. When issuing a title insurance product, a title insurance
company conducts due diligence on all aspects of the property, prepares a report of the nature
of the title, and insures the holder against any undiscovered defect that may come up in the

future.

By purchasing title insurance, the purchaser is able to insure himself or herself against any inaccu-
racy or error in land title records.” This also benefits third parties that may wish to transact in the
same immovable property at a later date. Insurers have to indemnify their customers for any losses or
adverse litigation. They are therefore incentivized to maintain accurate title records of their own and

to update government land records as well.

Therefore, given the poor state of property records and the prevalence of property disputes in India,
title insurance has the potential to both reduce losses suffered in property transactions and improve
property records.

The 2016 Real Estate Regulation Act (RERA) provides Indian state governments the option of
mandating title insurance for guaranteeing a title to immovable property.® The act states that title
insurance can be mandated for developers of real estate projects.” Further, such title insurance must
be transferred to the buyers of property when the developer enters into an agreement for sale.?
However, the act does not make title insurance mandatory merely by application of law. Since state
governments are in charge of implementing the provisions of this act within their own states, they
can choose to introduce title insurance within their states. So far, no Indian state has made title
insurance mandatory for RERA projects.

Existing title insurance products in India have been designed for real estate projects registered with
RERA. The Maharashtra Real Estate Regulatory Authority could soon mandate title insurance in
the western state of Maharashtra.” However, existing regulatory and administrative bottlenecks could

potentially inhibit the development of title insurance products.



In India, a new insurance product can be introduced in the market only with the prior approval of
the insurance regulator—the Insurance and Regulatory Development Authority of India (IRDAI)."
Some existing insurance companies have received such regulatory approvals—for example, ICICI
Lombard General Insurance Company, Ltd., HDFC ERGO General Insurance, Tata AIG General
Insurance Co., Ltd., and National Insurance Company, Ltd."! However, the IRDAI has not pub-

lished any general regulatory framework for title insurance.

In October 2019, IRDAI formed a working group to create a standardized framework for title
insurance products.'* The findings of the working group will determine the regulatory framework for
the title insurance business, and consequently, the degree to which this product can help improve
land records in India. The proposed regulatory framework can be improved significantly by the
analysis provided in the following sections of this paper regarding the efficacy of regulations in the

United States and their relevance to the Indian market.

Title insurance was first offered as a product in the United States, and the first law regulating title
insurance dates back to the 1880s."” Title insurance originated in the United States and is used
widely in property transactions. In recent years, title insurance has also come to be used in Europe
and Australia even though both jurisdictions follow different types of property registration systems."
Insurance in the United States is regulated by each individual state, and a detailed examination of
different regulatory frameworks prevalent in the country will provide a comparative framework for

evaluating the advantages and disadvantages of different regulatory approaches.

While title insurance and its regulation have existed in the United States for approximately 150 years,
its introduction in India is recent and the market is at an incipient stage of development. This paper
therefore proposes a framework for thinking about adaptations from different regulatory approaches
toward title insurance regulation. By doing so, this paper seeks the right balance between encourag-
ing market growth in title insurance and protecting consumers in India.

While the impetus for title insurance has come from the enactment of the 2016 Real Estate
Regulation Act, title insurance is also viable for general use in property transactions in India. To
propose an appropriate regulatory strategy for regulating title insurance products in India, this
paper evaluates existing U.S. regulations in light of India’s market realities. This paper is divided
into the following sections: the first section provides a brief overview of the design of title insurance
and the major market failures that regulations should seek to address in title insurance markets.
Next, the paper provides an overview of the regulatory requirements regarding title insurance in
different states in the United States. This part analyzes the commonalities and differences in title
insurance regulation in the United States and their relevance for similar regulatory requirements in

India. The final section concludes by developing a simple heuristic framework for evaluating the
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relevance of title insurance regulation for India and proposes a framework for thinking about

regulatory requirements for title insurance in India.

Regulating Title Insurance

Title insurance is a financial indemnity against defects in titles to land and property, but the under-

writing process for title insurance differs from that for other insurance products.®
The report of the U.S. Government Accountability Office explains the title insurance process:

Before issuing a policy, a title agent checks the history of a title by examining public
records, such as deeds, mortgages, wills, divorce decrees, court judgments, and tax
records. If the title search reveals a problem . . . the agent arranges to resolve the
problem, decides to provide coverage despite the problem, or excludes it from coverage.
The title policy insures the policyholder against any claims that might have existed at
the time of the purchase but were not identified in the public record. . . . Title searches
are generally carried out locally because the public records to be searched are usually
only available locally. . . . The variety of sources that agents must check during a title
search has fostered the development of privately owned, indexed databases called “title
plants.” These plants contain copies of the documents obtained through searches of
public records, and they index the copies by property address and update them regu-
larly. Insurers, title agents, or a combination of entities may own a title plant. In some

cases, owners allow other insurers and agents access to their plants for a fee.”

The business, its features, and risks that need to be regulated are therefore distinct. Underwriters in
other lines of insurance try to determine the probability that they will have to pay insurance (and
suffer losses) based on the nature of the insured person or thing. In title insurance, by contrast,

underwriters attempt to reduce the possibility of loss itself."®

Regulation that enables title insurance should therefore be tailored to title insurance specifically and

should regulate the risks to consumers emanating from five facets of its peculiar design:

1. Title insurance covers risks arising from defects in land titles."” This primarily means any
loss suffered due to the incompleteness or negligence in the title search that led to the
issuance of the insurance.?’ This makes title insurance retrospective in nature. It insures
purchasers of insurance from defects that existed on the date of the insurance, not those

that arise after it.?!



2. Title insurance also covers the legal defense of the title insured by the insurance company.
Sometimes, legal costs are also borne by the insurance company.??

3. Title insurance requires administrative expenses in title searches. This includes searches
in public records, inspections of the property, and an examination of applicable zoning
laws and tax laws.?? Because of this process of underwriting, a large part of the premium
charged is devoted to meeting administrative costs.?

4. Because title insurance is retrospective, and because the proportion of administrative
expenses as a part of the premium is large, the cost of the insurance is front-loaded:
the purchaser of the insurance usually pays a one-time premium.?

5. 'The cost of title insurance goes down over time. Since title insurance companies help reduce
title defects and maintain records of titles, administrative expenses for title searches are

reduced over time.2°

These points of difference also point to four possible sources of risk for consumers in the title insur-
ance market, specifically in India:*’

1. Poor quality of underwriting: Insurers could sell insurance based on poor quality under-
writing of title records. This itself could arise due to two possible reasons: the poor quality of
title records that insurers would rely on to underwrite insurance or negligence or lack of skill
in underwriting. This could cause financial loss to consumers as well as insurers. For example,
the solvency and financial condition report of First Title Insurance Plc (a title insurance
company) states three main causes of risk from underwriting:
 Inadequate assessment or understanding of the risk
* Incorrect pricing or reserving assumptions
* Miscalculation of the size or frequency of future claims.?®

2. Monopoly power: Abuse of monopoly power could lead to insurers charging monopoly
prices or imposing unfair contractual terms on purchasers of title insurance. Since title
insurance companies maintain private records of titles, they are in a position to improve
information about titles over a period of time, to the exclusion of others who do not possess
this information. In the United States, most, if not all, title insurance companies maintain
title plants, which are essentially privately maintained indexes of land and property titles.?

3. Low underwriting outcomes that affect prudential safety: The poor quality of under-
writing could result in bad pricing decisions leading to undercharging or overcharging
customers and misallocation of reserves for indemnifying customers. These outcomes
could put the safety of the insurance firm—and consequently the safety of the insured’s
indemnity—at risk.

4. Judicial uncertainty leading to prudential risks: Title insurers have an interest in partici-

pating in litigation on behalf of the customer whose title has been challenged. However,
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delays in litigation in India are common, and it is hard to get precise estimates of the cost of
litigation due to the uncertainty of judicial processes. Improper estimation of litigation could
be another source of misallocation of costs that could lead to either very high costs for

consumers or very low provisioning for litigation-related expenses.

These sources of risk in turn create four specific aspects of title insurance markets that could become

subjects of regulation:

1. Underwriting processes for title insurance, especially the process of issuing insurance,
including the documents and databases that must be studied or examined before forming
an opinion about the quality of the title to be insured;

2. 'The conduct of title insurers vis-a-vis consumers and contractual terms that govern this
conduct;

3. Competition within title insurers, considering that while regulation must promote the
growth of title insurers, there is a regulatory role in preventing abuse of monopoly power; and

4. Solvency of title insurance funds.

Most U.S. states primarily regulate the subjects mentioned above. The following section examines

how U.S. states regulate these issues.

Title Insurance Regulation in the United States

Insurance is regulated by individual states in the United States.’® Each state has its own statute for
regulating title insurance, and regulatory requirements in each state differ across subjects such as
the rates insurers may charge, the prerequisites for issuing insurance, and disclosure and reporting
requirements. Based on the analysis in the prior section, this section reviews title insurance regula-
tion in the United States along four broad parameters: underwriting standards, regulation of
conduct and unfair contractual terms, competition and rate regulation, and the solvency of title

insurers.
Underwriting Standards

Most U.S. states regulate multiple processes for the issuance of a title insurance policy. The two most

common regulated processes are those of the policy issuance and risk transfer.

Generally, states mandate that the property records be examined before the issuance of the title

insurance.” Colorado requires that extensive disclosures regarding the title of the property, the



proposed exceptions, and the premiums and charges be made to consumers at the time of the policy
issuance.”? Colorado also prescribes requirements regarding the codification of standard exclusions
from title insurance policies and requires that such modifications be suitably disclosed and recorded
in the insurance contracts. Missouri law mandates the recording of all “outstanding, enforceable
recorded liens or other interests against the title.”® Florida mandates that policies display the “dollar
amount of the risk assumed.”* On the other hand, some states such as Missouri adopt a light-touch
regulatory approach on this issue and merely require title insurance companies to “establish under-

writing guidelines.”

Some states are prescriptive regarding the exclusions that are permissible in title insurance contracts.

For example, Florida law states the following:

627.7842 . .. (1)(a) If a survey meeting the standards of practice for surveying required
by the Department of Agriculture and Consumer Services and certified to the title
insurer by a registered Florida surveyor has been completed on the property within

90 days before the date of closing, the title policy may only except from coverage the
encroachments, overlays, boundary line disputes, and other matters which are actually

shown on the survey.?®

It goes on to add that if the seller signs an afhdavit to the effect that the seller is in sole possession of
the property being sold, the title insurer cannot exclude the claims of other possessors who are not
mentioned in public records. Similarly, if the seller declares that no improvements have been made to
the property, the insurance policy cannot exclude any lien or encumbrance that is not shown in the
public record. These requirements have the effect of giving priority to the public record and favoring

recorded rights and sworn affidavits over unrecorded rights.

There are three broad regulatory approaches that U.S. statutes have incorporated for regulating the
process of policy issuance and risk transfer. This usually involves the regulation of the underwriting
process and the information to be given to consumers about the nature of titles of the property to be
insured. In addition, some states incorporate specific requirements with respect to underwriting
practices that either require greater information in the insurance contracts or provide legal benefits to

insurers and consumers by privileging recorded rights over unrecorded ones.

One approach prevents title insurers from issuing insurance unless they have conducted a title search
of the property, and states have different levels of requirements with respect to the title search to be
conducted. Another approach followed by some states is to not only require a prior title search but
also require extensive disclosures regarding the title to the property, the encumbrances and liabilities

on the property, and the exceptions to the defects that are going to be insured. Last, some states,
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such as Missouri, merely require all insurers to have underwriting guidelines that should be followed

when title insurance is issued.
Regulation of Conduct and Unfair Contractual Terms

One important method of regulating conduct for title insurers is to prevent them from conducting
any business other than title insurance.?” This monoline restriction is unusual in title insurance, since
most of the defects in titles are discovered at the time of policy issuance, and title insurers generally
have a low risk of bankruptcy.*® However, risks arise due to the possibility of contamination of title
insurance by other, higher-risk insurance products.* This risk is arguably the greatest when title
insurers are also in the business of issuing mortgage insurance, which suffers from much higher
insolvency rates. During the Great Depression, multiline title insurers that issued both products

suffered a 72 percent insolvency rate.*’

Title insurance firms do not benefit from risk diversification in the way that other insurers derive from
multiline insurance. This is because there is little likelihood that a wave of claims will bankrupt title

insurance firms.#! Therefore, there are risks that title insurance consumers may be harmed from multiline
insurance as a business practice, necessitating the regulatory monoline restrictions on title insurance. On

the other hand, title insurance firms do not benefit from the risk pooling from other types of insurance.

The second major subject of conduct regulation is the relationship between title insurers and

their agents.

Agents in this business are much more involved in the underwriting and insurance issuance process
than in other lines of insurance. U.S. states allow title agents to perform most of the functions con-
ducted by insurers: policy issuance, title searches, examination of titles, clearing of title defects, and the
closing of agreements.??> Most states explicitly license or register title insurance agents (both individuals

and firms).*> Most states have powers to review contracts between title insurers and their agents.*4

The conduct of title insurance agents themselves is regulated to varying degrees. Ohio law requires
agents to maintain books of accounts and separate accounts for funds to be kept in escrow.”> Some
states explicitly prohibit the inducement of agents by insurers in return for title insurance business.*°

In addition, most states explicitly state that insurers will be liable for any misconduct by their agents.””
Competition and Rate Regulation

The title insurance industry in the United States has existed since the late 1800s, but the main
regulatory issue in contemporary times is that of competition and super-normal profits. The U.S.

10



Government Accountability Office in its report states: “The U.S. title insurance market is highly
concentrated at the insurer level, but market characteristics varied across states. In 2005, for example,
five insurers accounted for 92 percent of the national market, with most states dominated by two or

three large insurers.™®

According to the U.S. Government Accountability Office, this leads to a situation where “consum-
ers find it difficult to shop for title insurance based on price. Purchasing title insurance is a trans-
action that consumers are unfamiliar with, and it can be difficult for them to gather information
on all title insurance-related costs.” This has led to two regulatory approaches: regulation of
incentive arrangements between insurers and their agents, and rate regulation. Most U.S. states
have some form of rate regulation. Only three states do not regulate rates in any form. Among the
others, three different methods of rate regulation are followed. Some states, such as Alabama, Indi-
ana, and Louisiana, as well as Washington, DC, approve rates of title insurance. Others, such as
Arizona, California, and Colorado, follow a file-and-use system, while others adopt a use-and-file
approach. Finally, some states (for example, Florida, Texas, and New Mexico) promulgate rates for

title insurance.>®

However, rate regulation means different things in different states. While most states include the rate
of the actual policy issuance, others regulate the rates for title searches, clearing of title defects, and

escrow services within their power to regulate rates.”!

The U.S. Government Accountability Office report found large variations in rates of title insurance
problematic and used this as a basis to recommend increased oversight of title insurers.”* However, a
study by Feinberg et al. found that variations in title insurance rates could not be easily explained by
broad industry-level practices.”® While it found evidence of substantial variation and discriminatory
practices, it also found that variation in title insurance rates occurred because of extremely contextual

factors that affected the cost of insurance. These include the following:54

1. Rates of foreclosure in local markets;
2. Property characteristics, such as:
o age of property, as older properties were more expensive to insure due to longer title
histories,”
o multiple prior properties combined, as such situations required a separate search for each
property, and
o turnover of property, introducing a greater likelihood of prior mistakes or liens;
3. Cross-subsidization, where higher premiums on expensive houses are often used to cover for
lower-income consumers; and

4. Payments to agents that are negotiated with individual agents in local markets.
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Solvency of Title Insurers

Title insurance presents different financial risks to insurers and regulators compared with
other lines of insurance. This is because, “its basic goal is risk elimination and not loss reimburse-
ment. This risk elimination function results in significantly lower losses than that of other

lines of insurance. Because of this fact, the title insurance business is organized and functions
differently.”

Title insurance has much lower loss expenses relative to other lines of insurance. However, it has
higher operating costs.”” Therefore, other lines of insurance have to manage loss costs in order to
maintain solvency. Title insurance businesses, on the other hand, have to ensure their operational

expenses are low in order to generate profits and maintain solvency.

Since insurance can only be underwritten if property transfers are taking place, the title insurance
industry’s financial strength is dependent on the dynamism of real estate markets. However, the
higher proportion of operational expenses means that insurance companies have to maintain person-
nel and title records, constituting a source of fixed costs for title insurers. Some rating services believe
that “it is as difficult for a company to reduce its costs of doing business in the face of a downturn in

real estate activity as it is to reacquire trained staff when activity rebounds.”

To reduce the risk of insolvency, U.S. regulation of title insurance requires the following types of

financial requirements:

1. Special premium reserve. Most states require title insurance companies to establish a
deferred income account called a statutory premium reserve.”” The formulas for calculating
the amounts to be placed in the reserve are state mandated.®® The state of Pennsylvania, for
example, requires 10 percent of all premiums earned to be put in a reserve fund. This fund is
statutorily liable to only the following claims:

One. To pay all outstanding claims of indemnity that have arisen by virtue of any policies
of insurance.

Two. For the purchase of reinsurance to indemnify and protect the remaining out-
standing policies.

Three. To distribute among policy holders, upon cancellation of their policies, the propor-
tionate share of the reserve fund to which they are entitled.!

2. Known claims reserve. This is the “aggregate estimated amount required to settle all claims
submitted to the company and unpaid as of the balance sheet date.”* For example, Missouri
law requires claims reserves to be established and to be sufficient to cover “all unpaid losses,

claims, and allocated loss adjustment expenses arising under title insurance policies for which

12



the title insurer may be liable, and for which the insurer has discovered or received notice by

or on behalf of the insured or escrow or security depositor.”?

3. Maximum single risk regulation. This regulation aims to limit the exposure of an insurer
to a single project or policy. Missouri law, for example, limits the risk to “fifty percent of
surplus as regards policyholders plus the statutory premium reserve less the company’s
investment in title plants.”* The model law proposed by the National Association of Insur-

ance Commissioners proposes the same requirements.®®

Conclusion: A Contextual Framework for Thinking About Title Insurance
Regulation in India

The broad variety of regulatory approaches followed by different states within the United States
highlights the need for context-specific evaluation before a suitable regulatory approach can be
designed. As stated earlier, title insurance can provide a market-based mechanism to reduce losses
due to defects in property titles, and consequently reduce the existing high costs of property litiga-
tion in India. However, if title insurance is to serve this purpose well, the market for this product
has to be allowed to evolve within the appropriate regulatory framework. This will require the
insurance regulator IRDAI to not just consider important questions related to financial risks associ-
ated with the product but also decide on how to enable this market to develop in the most sustain-

able manner.

The regulatory evolution of title insurance in the United States presents important insights for those
considering some of these issues. Based on the analysis in the previous sections of this paper, the
following considerations can enable us to think of a regulatory framework for India while learning
from the United States.

The Stage of Market Development

India is in the early stages of title insurance as a product. This has implications for the design of
regulation in India. Specifically, this necessitates thinking differently about issues like competition
and rate regulation. There is likely to be significant political economy pressure to regulate rates. The
language of the regulation allows states to make title insurance mandatory, distorting the ability of
buyers to negotiate rates for insurance products. This exerts pressure on government authorities and

regulators to regulate rates in the interest of buyers and consumers.

On the other hand, since this is a new product in India, there is very little available information to

use for regulating rates. For example, policymakers and insurers do not have information on how
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risks to property titles can be priced or the likely win-loss ratio for insurers in a title-related litigation.
This information does not exist in India because the title insurance market has only just commenced.
Many U.S. states collect regular information on the internal functioning of title insurers and there-

fore have better information for regulating rates.®¢

In addition, rate regulation seeks to obviate the problem of monopoly pricing, which is usually a
feature of anticompetitive markets. Since the market has only just started in India, it is too early to
determine whether the title insurance market will be anticompetitive. The U.S. title insurance
industry consolidated over a long period of time into its present shape.®” Regulating rates to solve the

problem of monopoly pricing in India would therefore be premature.

Finally, there could be negative consequences from rate regulation at this incipient stage of the
market’s development. If prescribed rates are not set correctly, they could skew the business proposi-
tion for insurers. Similarly, high rates would disincentivize project developers and consumers from

buying title insurance.
The Quality of Land Records

The risk of undiscovered defects leading to claims may be larger in India due to the poorer quality of
land records. This affects the costs of title insurance as well as solvency risks to title insurance busi-
nesses. At present, however, there is insufficient data on the precise effect the quality of land records
might have on actual claims insurers would have to settle. This in turn has important implications
for the feasibility of rate regulation and prudential risks insurers may face due to claims arising from

undiscovered defects.

A pragmatic approach at this stage of development of India’s title insurance market would dictate
that prices and prudential risks be left to a market discovery process for the near future. This is
because currently there is inadequate information on how to price the legal liability arising from
defects in land titles.

Legal Framework for Land Titles

The legal framework that provides evidence of titles to property is different from that of the United
States. While both the United States and India follow a system of deed registration (where the record
of property titles is in the agreement for buying and selling property, and the law requires that such
agreements be registered with the government to be legally enforceable), laws in the United States
vary from state to state, while India has central laws that govern transfer of property and registration

of property deeds.
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In addition, each jurisdiction is bound to have unique legal characteristics. For example, Indian law
provides that if a person discovers fraud or a mistake in a property transaction, the period of limita-
tion on bringing a suit regarding such fraud or a mistake starts from the date of the discovery.*®
Therefore, if fraud were committed one hundred years ago but discovered today, the period of limita-
tion would start from today. Insurance regarding fraudulent transfers of property is therefore likely
to be much harder to price in India. It is preferable that title insurance firms be given an opportunity
to discover unique costs and legal kinks such as these through everyday operations in the title insur-

ance market.
Legal Framework for Insurance Business

Insurance in India is regulated under the 1938 Insurance Act. The law regulates the ability of foreign
firms to offer title insurance in India and places restrictions on the ability of foreign firms to offer
insurance in the Indian market. These restrictions are likely to inhibit the entry of specialized title
insurance firms, unlike the entry of such firms in the European Union.® By placing such restric-
tions, the legal framework also affects how existing insurers can compete with or learn from special-

ized title insurance firms operating outside India.

From a regulatory perspective, this means that existing Indian insurance firms will provide title
insurance as a new product, which will increase the importance of prudential requirements aimed at
separating the risks of other lines of insurance affecting the traditionally low-risk title insurance
business within the same firm. On the other hand, the risks from title insurance may be higher than
in the United States due to the poorer quality of land titles and may also negatively affect preexisting

insurance products sold by insurance firms.

Therefore, the IRDAI and real estate regulators will have to grapple with the issue of how to separate
risks from title insurance and other insurance products being sold by insurance firms.

The Degree of Reliance on Intermediaries and Professionals

Title insurance in the United States evolved in a market where a number of professionals—lawyers,
title abstractors, and real estate agents—provided title verification services. Title insurance in the
United States has evolved by co-opting these professionals. The relationship between these profes-

sionals and title insurers has therefore become a subject of regulatory oversight.
It is not clear whether the business model of providing title insurance in India will develop along the

same lines. Therefore, at this stage of market development it may be better for firms to identify

business relationships that are most conducive to the growth of the title insurance business. The
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IRDAI must therefore adopt a wait-and-regulate approach to consumer protection and fraud issues
that may arise in the near future.

This analysis highlights that while basic regulatory concerns in the title insurance market remain
similar across jurisdictions, the regulatory approach in the Indian market should ideally allow market
failures to be highlighted before expansive regulation is imposed on the sector. In the present circum-
stances, the emphasis should be to encourage innovation and competition. The main regulatory
concern at this stage emanates from the unknown factor of the degree of risk in the title insurance

business. This will require a clear focus on prudential safety concerns in the near future.

16



About the Author

Anirudh Burman is an associate fellow at Carnegie India. Previously, Burman was a legal consultant
with the National Institute of Public Finance and Policy in New Delhi. He has also worked for the
Center for Policy Research in New Delhi, Amarchand Mangaldas in Mumbai, and PRS Legislative
Research in New Delhi. He focuses on key issues relating to Indian public institutions, public
administration, the administrative and regulatory state, and state capacity. He previously authored

a related article on title insurance in India, “Making Land Titles in India Marketable: Using Title
Insurance as a Viable Alternative to Conclusive Titling.”

Acknowledgments

The author acknowledges financial support from the National Institute of Public Finance and Policy
for the research that led to this paper. The author is grateful to Devendra Damle, a research fellow at
the institute, and Shreya Deb, the director at Investments at Omidyar Network, for input and
comments on the paper. Views expressed in this paper are the author’s.

CARNEGIE INDIA | 17



Notes

10
11

12

13

18

Daksh India, Access to Justice Survey 201516, http://dakshindia.org/wp-content/uploads/2016/05
/Daksh-access-to-justice-survey.pdf, accessed October 10, 2019.

Government of India, National Land Records Modernization Programme (NLRMP)- 2008, 2008, https://
dolr.gov.in/sites/default/files/Guidelines%20%20NLRMP%2017.4.2009%20-%20Final.pdf.

“A Pilot Impact Assessment of the Digital-India Land Records Modernisation Programme: Synthesis
Report,” National Council of Applied Economic Research, 2017, http://www.ncaer.org/publication
_details.php?pID=284.

Anirudh Burman, “Making Land Titles in India Marketable: Using Title Insurance as a Viable Alterna-
tive to Conclusive Titling,” Washington International Law Journal 28, no. 1 (January 1, 2019): 109,
hteps://digitalcommons.law.uw.edu/wilj/vol28/iss1/5.

John L. McCormack, “Torrens and Recording: Land Title Assurance in the Computer Age,” William
Mitchell Law Review 18, no. 1 (1992): 62-128, http://open.wmitchell.edu/cgi/viewcontent.cgi?article
=2264&context=wmlr.

“Real Estate (Regulation and Development) Act, 2016,” Republic of India, accessed December 13, 2017,
https://www.indiacode.nic.in/bitstream/123456789/2158/1/A2016-16.pdf.

“Real Estate (Regulation and Development) Act, 2016,” Republic of India. See section 16(1).

“Real Estate (Regulation and Development) Act, 2016,” Republic of India. See section 16(3).

Nambiar Nisha, “MahaRERA Chief Set to Make Land Title Insurance Mandatory,” Times of India,
June 17, 2018, https://timesofindia.indiatimes.com/city/pune/maharera-chief-set-to-make-land-title
-insurance-mandatory/articleshow/64619812.cms.

“Insurance Act, 1938,” Republic of India. See section 3(1).

“Title Insurance for Developers Indicative Policy Wordings,” ICICI Lombard General Insurance
Company Ltd., accessed January 28, 2020, https://www.irdai.gov.in/ADMINCMS/cms
/UploadedFiles/NonLifeProducts/IRDAN115CP0002V01201819.pdf; “Title Insurance: Policy
Wordings,” HDFC ERGO General Insurance, accessed January 28, 2020, https://customersupport
.hdfcergo.com/documents/downloads/policywordings/title-insurance-policy-wording.pdf; “Title
Insurance Policy - Policy Wordings,” TATA AIG General Insurance Co. Ltd., accessed January 28,
2020, https://www.tataaig.com/content/dam/tagic/ PDF/policy_wordings/Title-insurance-policy
.pdf; “Title Insurance Policy,” National Insurance Company Limited, accessed January 28,

2020, hteps://www.irdai.gov.in/ADMINCMS/cms/Uploadedfiles/Non-Life/676_Title_Insurance
_Policy.pdf.

Ashwini Kumar Sharma, “IRDAI Form Working Group to Revisit the Product Structure of Title
Insurance,” Livemint, October 7, 2019, https://www.livemint.com/politics/policy/irdai-form-working
-group-to-revisit-the-product-structure-of-title-insurance-11570445104923.html.

Daniel D. Gage Jr., “The Land Title Underwriter,” Journal of Land & Public Utility Economics 14, no. 1
(1938): 56—065, http://www.jstor.org/stable/pdf/3158606.pdf?acceptT C=true; Gerard G. Antetomaso,
“The Lawyer as Title Insurance Agent: The History of Title Insurance,” New York State Bar Real Property
Law Journal 36, no. 3 (2008).



14

15

16

17

18

19
20

21
22
23
24
25

26
27

28

29
30

Benito Arrunada, “A Transaction-Cost View of Title Insurance and Its Role in Different Legal Systems,”
Geneva Papers of Risk and Insurance 27, no. 4 (2002): 582—601.

Jean-Bernard Wurm, “How US-Style Title Insurance Is Transforming Risk Management in European
Real Estate Markets,” Housing Finance International 17 (2006); Pamela O’Connor, “Double Indemnity—
Title Insurance and the Torrens System,” Queensland University of Technology Law and Justice Journal 3,
no. 1 (2003), http://www.austlii.edu.au/au/journals/QUTLaw]]1/2003/9.html.

“Title charges include the costs of performing a title search, preparing a title insurance binder, attor-
ney or other settlement agent fees, the cost of the insurance against title defects covering the lender
and (often) the owner, and other fees related to processing the title insurance policy,” as stated on

page 3 of Robert Feinberg et al., Whar Explains Variation in Title Charges? A Study of Five Large
Markets (Washington, DC: Urban Institute, May 2012), https://www.urban.org/sites/default/files
/publication/24906/1001625-What-Explains-Variation-in-Title-Charges-A-Study-of-Five-Large
-Markets.PDF.

U.S. Government Accountability Office, Title Insurance: Actions Needed to Improve Oversight of the Title
Industry and Better Protect Consumers (Washington, DC: U.S. Government Accountability Office, 2007),
7, heep:/fwww.gao.gov/new.items/d07401.pdf.

“Title & Mortgage Industry Fundamentals,” AM Best Rating Services, accessed February 12, 2020,
htep://www.ambest.com/title/fundamentals.html.

U.S. Government Accountability Office, 7itle Insurance.

“Title Insurance: A Comprehensive Overview,” American Land Title Association, accessed December 29,
2015, https://www.alta.org/about/ TitleInsuranceOverview.pdf.

James G. Smith, “The Insurance of Titles to Property,” Journal of Land & Public Utility Economics 8,

no. 4 (1932): 342, http://www.jstor.org/stable/pdf/3138574.pdf.

Harry Mack Johnson, “The Nature of Title Insurance,” Journal of Risk and Insurance 33, no. 3 (1966):
393410, http://www.jstor.org/stable/250985.

American Land Title Association, “Title Insurance.”

Johnson, “Nature of Title Insurance.”

Johnson, 399.

Arrunada, “Transaction-Cost View of Title Insurance and Its Role in Different Legal Systems.”

See generally C. L. W., “The Title Insurance Industry and Governmental Regulation,” Virginia Law
Review 53, no. 7 (November 1967): 1523, https://www.jstor.org/stable/1071849?0rigin=crossref. On

page 1526, describing the objectives of title insurance regulation in the United States, the paper states: “It
is convenient to divide the types of insurance regulation into two categories: 1) legislation to protect the
insurer’s solvency and 2) legislation to provide equitable treatment of the policyholders by the insurer.”
First Title Insurance ple, First Title Insurance plc Solvency and Financial Condition Report (for Financial
Year Ended 31 December 2017) (Kent: First Title Insurance plc, 2018), 11, hetps://www.firsttitle.co.uk
/media/7922/FirstTitle-Regulatory-Reporting-2017.pdf.

Arrunada, “Transaction-Cost View of Title Insurance and Its Role in Different Legal Systems.”
“Commercial Insurance—Regulation,” Insurance Information Institute, January 12, 2014, https://www

.ii.org/publications/commercial-insurance/how-it-functions/regulation.

CARNEGIE INDIA | 19



31

32
33

34

35

36
37

38
39
40

41

42

43

20

For example, see section 5 of Regulation 8-1-2 of the Division of Insurance, “Code of Colorado Regula-
tions - Concerning Title Insurance 3 CCR 702-8,” n.d., accessed on February 9, 2020, https://www.sos
.state.co.us/ CCR/GenerateRulePdf.do?ruleVersionld=6835&fileName=3%20CCR%20702-8. Also see
responses on page 7 of the NAIC Title Insurance (C) Task Force, Survey of State Insurance Laws Regard-
ing Title Data and Title Matters (National Association of Insurance Commissioners, March 2019,
https://content.naic.org/sites/default/files/inline-files/cmte_c_title_tf_survey_state_insurance_laws
_march_2018.pdf. Similarly, Florida law (Title Insurance Contracts 627.7711-627.798) requires that
“627.7845 . . . (1) A title insurer may not issue a title insurance commitment, endorsement, or title
insurance policy until the title insurer has caused to be made a determination of insurability based upon
the evaluation of a reasonable title search or a search of the records of a Uniform Commercial Code filing
office, as applicable, has examined such other information as may be necessary, and has caused to be
made a determination of insurability of title or the existence, attachments, perfection, and priority of a
Uniform Commercial Code security interest, including endorsement coverages, in accordance with
sound underwriting practices.” The Ohio title insurance law also has a similar requirement.

Division of Insurance, “Code of Colorado Regulations.” See clauses C—H of section 5 of Regulations 8-1-2.
“Missouri Title Insurance Act,” State of Missouri, accessed February 9, 2020, https://insurance.mo.gov
/laws/38ltitle.php. See section 381.071.

See section 627.778 of “Title Insurance Contracts 627.7711-627.798,” State of Florida, accessed Febru-
ary 9, 2020, http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute& URL=0600
-0699/0627/0627.html.

State of Missouri, “Missouri Title Insurance Act.”

State of Florida, “Title Insurance Contracts 627.7711-627.798.”

See, for example, section 3953.10 of the Ohio Revised Code - Chapter 3953: Title Insurance. In addi-
tion, Ohio law also states: “A title insurance company shall not engage in the business of guaranteeing
the payment of the principal or the interest of notes, bonds, or other obligations secured by mortgages
upon real property.” Also see section 627.786 of the Title Insurance Contracts 627.7711-627.798 prohib-
iting title insurers from transacting any other insurance. California law also requires the same. See
Dwight Jaffee, “Monoline Restrictions, With Applications to Mortgage Insurance and Title Insurance,”
Review of Industrial Organization 28, no. 2 (2006): 83-108, accessed February 10, 2020, https://www
Jjstor.org/stable/41799277. Missouri law has a similar requirement. See section 381.055 of the State of
Missouri, “Missouri Title Insurance Act.”

Jaffee, “Monoline Restrictions, with Applications to Mortgage Insurance and Title Insurance.”

Ibid., 12—-13.

See generally Nelson R. Lipshutz, 7he Role of the Monoline Requirement in Assuring Title Insurance Effec-
tiveness (Waban, MA: Regulatory Research Corporation, 2007), http://www.regulatoryresearch.com/wp
-content/uploads/2015/08/ The-Role-of-the-Monoline-Requirement-in-Title-Insurance-Effectiveness.pdf.
See Jaffee, “Monoline Restrictions, with Applications to Mortgage Insurance and Title Insurance,” 17.
NAIC Title Insurance (C) Task Force, Survey of State Insurance Laws Regarding Title Data and Title
Matters. See response to question 25, page 16.

NAIC Title Insurance (C) Task Force. See responses to questions 40 and 41, page 26.



44
45

46

47

48
49
50

51
52
53
54
55

56

57

58
59
60
61

62
63
64
65

NAIC Title Insurance (C) Task Force. See response to question 45, page 30.

“Ohio Revised Code - Chapter 3953: Title Insurance,” State of Ohio, accessed February 9, 2020, http://
codes.ohio.gov/orc/3953. See section 3953.291.

For example, State of Missouri, “Missouri Title Insurance Act,” Section 381.141 states: “No title insurer
or title agent or agency shall: Pay, directly or indirectly, to the insured or to any other person any com-
mission, any part of its premiums, fees, or other charges; or any other consideration as inducement or
compensation for the referral of title business or for performance of any escrow or other service by the
title agent or agency; or Issue any title insurance policy or perform any service in connection with any
transaction in which it has paid or intends to pay any commission, rebate or inducement which it knows
to be in violation of this section.”

Title Insurance (C) Task Force, Survey of State Insurance Laws Regarding Title Data and Title Matters,
https://content.naic.org/sites/default/files/inline-files/cmte_c_title_tf_survey_state_insurance_laws
_march_2018.pdf. (Orlando, FL: National Association of Insurance Commissioners, 2019). See responses
to questions 48—50, page 33.

U.S. Government Accountability Office, Title Insurance, 1.

U.S. Government Accountability Office, 3.

NAIC Title Insurance (C) Task Force, Survey of State Insurance Laws Regarding Title Data and Title
Matters. See response to question 16, page 11.

NAIC Title Insurance (C) Task Force. See responses to question 13, page 9.

U.S. Government Accountability Office, Title Insurance.

Feinberg et al., What Explains Variation in Title Charges?

Feinberg et al., 10—12.

Feinberg et al. found that “newer housing units are associated with reduced total title charges and net
service fees in both Philadelphia and Maricopa County and with reduced premiums plus endorsements
and underwriter fees in Maricopa County, Sacramento, and Cook County,” 27

National Association of Insurance Commissioners, “Title Insurance” (Statutory Issue Paper No. 57,
March 16, 1998), https://www.naic.org/sap_app_updates/documents/057_L.pdf. See section titled “Title

Insurance Accounting Principles Supplement.”

AM Best Rating Services, “Title & Mortgage Industry Fundamentals.” See section titled “How Title
Insurance Differs From Other Lines of Insurance.”

AM Best Rating Services.

National Association of Insurance Commissioners, “Title Insurance.”

AM Best Rating Services, “Title & Mortgage Industry Fundamentals.”

“Title Insurance Companies Must Maintain a Reserve: Act of Apr. 26, 1929,” State of Pennsylvania,
1929, https://www.legis.state.pa.us/ WUO1/LI/LI/US/PDF/1929/0/0362..PDE.

AM Best Rating Services, “Title & Mortgage Industry Fundamentals.”

State of Missouri, “Missouri Title Insurance Act.” See section 381.072.

State of Missouri. See section 381.065.

National Association of Insurance Commissioners, “Title Insurers Model Act,” 1996, https://www.naic
.org/store/free/ MDL-628.pdf. See section 8, “Single Risk Limit.”

CARNEGIE INDIA | 21



66

67

68

69

22

NAIC Title Insurance (C) Task Force, Survey of State Insurance Laws Regarding Title Data and Title
Matters. See responses to questions 3, 4, 5, and 9 regarding the authority to collect data and the types of
information collected.

See page 123 of Burman, “Making Land Titles in India Marketable™ “One scholar asserted there were
approximately 260 title insurance companies in 1930 in the United States. . . . With the growth of
federal intervention to promote affordable housing, the character of title insurance companies shifted
from local to national. Today, there are over 20 major national and regional firms in this industry in the
United States.”

See section 17 of the Indian Limitation Act, 1963, accessed December 21, 2017, http://www.advocatekhoj
.com/library/bareacts/limitation/index.php?Title=Limitation%20Act,%201963.

Wurm, “How US-Style Title Insurance Is Transforming Risk Management in European Real Estate
Markets.”



CARNEGIE
INDIA

Unit C-5 & C-6 | Edenpark | Shaheed Jeet Singh Marg | New Delhi, India 110016 | P: +011 4008687

Carnegielndia.org




	Cover
	Contents
	Summary
	Introduction
	Regulating Title Insurance
	Title Insurance Regulation in the United States
	Conclusion
	About the Author
	Acknowledgments
	Notes

